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| NTRCDUCTI ON
This panphlet was prepared by the Appellate Courts Pro Se
Comm ttee. The Committee is conposed of practicing attorneys,
['ibrarians, and sone of the judges and staff of the New Mexico Court
of Appeals and the Suprenme Court. The panphlet is designed to help
peopl e to process an appeal in the New Mexico Court of Appeals. It is
designed to be used both by attorneys and by people who wish to
represent thenselves. In addition, the Court of Appeals has forns for
nost documents that are prepared especially for people who wish to
represent thenselves. However, such people are not required to use
those fornms; they nay use the panphlet and file docunents |ike the
exanples in this panphlet instead. We caution that processing an
appeal is a very technical matter. It is therefore always better to
have an attorney who knows about appeals or who has the tinme to | earn
about appell ate procedures to process the appeal.
Thi s panphl et cont ai ns:

| . Some Basic Rul es;
|. A Description of the Various Steps;
. A Checklist and Sonme Practical Pointers; and
V. An Actual Case File of a Wl Il -Prepared Case that Was Deci ded

on the Summary Cal endar and a CGeneral Cal endar Case (Post -

Assignnent to the General Calendar) that You Can Use as
Exanpl es.

The docunents in this manual may be copied. The pro se fornms may be
obt ai ned by contacting the Court of Appeals Cerk's Ofice. Addresses
and phone nunbers are on .pdf page 19.

© 2005 New Mexico Court of Appeals



TABLE OF CONTENTS
Some Basic Rul es .
Description of Steps of An Appeal
Checklist for Processing Cases .
Practical Pointers.
Exanpl es

Roybal v. Royba

Docketi ng Statenent

Lopez v. Lopez.

Desi gnati on of Transcript.
Desi gnati on of Exhibits.
Motion for Extension of Tine.
Brief in Chief.

Answer Bri ef.

Reply Brief.

. pdf

pdf

. pdf

pdf
pdf
pdf

page .

page.
page
page
page
page

. pdf page .23

. pdf page

pdf page .34

pdf

. pdf
. pdf
. pdf

pdf

page . 36

page . 38

page .40

page .49

page .56

11
.19
.23
.23

.34



I .
SOMVE BASI C RULES

Here are some basic rules to follow in preparing whatever
docunent you need to file in the Court of Appeals:

1. Always read the rule about the docunent before you prepare
it, and make sure your document conforns to the rule. The Rules of
Appel l ate Procedure are found in Rule Set 12 in Volunme 2 of the New
Mexi co Rul es Annotated (NVRA). The last three volunmes of the red
books called the New Mexico Statutes Annotated are paperback vol unes
that include the NVRA, and they are available in the law library. You
may buy these rules fromthe New Mexi co Conpil ation Conm ssion: (505)
827-4821.

2. Be sure that your docunment is within the page limtation set
forth in the rule, and a good practice to followis: the shorter, the
better.

3. For docunents that require citations (like briefs), for
every statenment of fact that you nake, you should cite a page or pages
of the record proper, transcript, or exhibits; for every statenent of
| aw t hat you nmake, you should cite one or nore cases, statutes, rules,
regul ati ons, or constitutional provisions. The citations to facts
shoul d appear in parentheses or brackets after your statenents. For

exanple: "The judge denied Defendant's notion to suppress. [RP
35]" The citations to |aw need not be in parentheses or brackets.
For exanpl e: "An appellate court does not reweigh the testinony.

Sanchez v. Honestake Mning Co., 102 NNM 473, 476, 697 P.2d 156, 159
(C. App. 1985)."

4. File things early. |If you plan to file things early, then
you will usually end up filing things on tinme, even if an energency
conmes up.

5. Put the case nunber on all docunents that you file, and al

docunents nust be typed unless you get the Court's prior, witten
perm ssion not to type.

6. Do not expect to win on appeal if you are the person taking
t he appeal . Only a small percentage of cases get reversed. The
pur pose of an appellate court is not to retry the case for a better
result. The purpose of an appellate court is to insure that people
who have had cases in the trial courts have been treated fairly. |If
you have been treated fairly, but lost, the appellate court is not
going to do anything about that, even if the appellate court thinks




that you have the better case. The appellate court does not reweigh
t he evi dence or decide which side has presented a nore credible case.
For exanple, if the prosecution in a crimnal case presents one
wi t ness and the defense presents 100 wi tnesses, and the judge or jury
bel i eves the prosecution's one witness, the appellate court will not
reverse that determ nation on the ground that the judge or the jury
shoul d have believed the 100 wi tnesses. The appellate court will only
reverse if an error of |aw has been nade. Further, the appellate

court will ordinarily only reverse if the error of |aw has been
properly called to the district court's attention and a ruling on that
error has been obtained. The Court of Appeals will decide the case

based on the record made in the trial court; you cannot present new
evi dence to the Court of Appeals.

7. | f you have any questions, the clerks of the court may be
able to help you. However, while the clerks can answer procedura
guestions and may be able to direct you to appropriate rules, the
clerks cannot give |egal advice.

8. Pro se litigants are held to the same standard of conpliance
with court rules and procedures as attorneys. Newsone v. Farer, 103
N.M 415, 419, 708 P.2d 327, 331 (1985).

9. Be courteous. You can catch nore flies with honey than with
Vi negar .



1.
DESCRI PTI ON OF STEPS FOR AN APPEAL
1. Noti ce of Appeal

The first thing that you need to do to appeal is file a
noti ce of appeal. The notice of appeal usually nmust be filed wthin
30 days of the decision you are appealing from and the decision you
are appealing fromnust be a witten, final judgnment. The date of the
decision is usually the date the decision is filed, not the date you
receive it. The notice of appeal is usually filed in the district
court if you are appealing fromdistrict court and in the Court of
Appeals if you are appealing from certain admnistrative agencies
Appeal s from many adm ni strative agencies are not heard by the Court
of Appeals, but instead by the district courts. This panphlet does
not cover them As to them see Rules 1-074 and 1-075 NVRA and NVBA
1978, 8 39-1-1.1. If you have to file the notice of appeal in the
Court of Appeals, you nust pay the docket fee of $125 at that tine
unl ess the appeal is free process. [See paragraph 2 for nore on free
process. ] You nust consult the statute or rule dealing with the
particul ar type of appeal you are taking to find out for sure where
the notice of appeal is supposed to be filed and how | ong you have to

file it. Filing the notice of appeal is very inportant. |[|f you do
not file it in the right place or at the right tine, your appeal
probably will be dism ssed. A sanple notice of appeal is on page 20.
The notice of appeal, if the appeal is from district court, must

contain the itens listed in Rule 12-201 NVRA and nust be served in the
way described in that rule.

2. Docketi ng St at enent:

The next thing that you need to do is file a docketing
statenent with the Court of Appeals and the district court and serve
it as you did with the notice of appeal. You nust also either pay the
docket fee of $125 or nove for free process unless you have already
done so. If you are entitled to free process, you may attach the
district court free process order to your docketing statenent. |If the
district court has not ordered free process, you may apply to the
Court of Appeals for free process.

The requirenents of a docketing statenent are set out in
Rul e 12-208 NWVRA A sanpl e docketing statement is on page 23. Do
not copy it, but use it as a guide for preparing your own docketing
statenment. The docketing statenent is supposed to be a short docunent
telling the Court of Appeals the three basic things it needs to know



about your appeal: a. what the facts of the case are; b. what the
| egal issues are and how they were raised and ruled on in the trial
court; and c. what the legal authorities supporting your issues are.
As far as the facts are concerned, you nust recite in your docketing
statenment all of the facts relating to the issues you raise, including
those that favor the other side. For exanple, if you think that a
wi tness has lied, you nust still tell the Court about that wi tness's
testinmony if it is related to the issues you rai se.

3. Cal endar :

Shortly after the Court of Appeals receives your docketing
statenment, it wll receive the record proper that you nust pay for
unl ess you have free process. Then the Court will cal endar the case.
The cal endars are found in Rule 12-210 NVRA.

a. Sunmary cal endar:

| f your case is assigned to a summary cal endar, you
have 20 days from service of the notice of proposed disposition or
cal endar notice (23 days fromthe date stanped on it if it was nmailed
to you) to file a nenorandumin opposition, telling the Court why the
di sposition proposed in the notice should or should not be made. No
oral argunent is allowed. If you have taken the appeal and the Court
proposes summary affirmance, you need to tell the Court why it shoul d
not summarily affirm |If you want to anend the docketing statenent to
add new issues, you nust follow the steps outlined in the case of
State v. Moore, 109 NM 119, 128-30, 782 P.2d 91, 100-01 (Ct. App
1989), to do so. You need not anmend the docketing statenent to add
new facts or authorities. You may sinply argue the new facts and
authorities in your nmenorandum After you file your nenorandum the
Court may again assign the case to a sunmmary cal endar, and the process
starts again. The Court may al so decide the case at this point. [See
Paragraph 4 below. ] Finally, the Court mght assign the case to a
nonsunmmary cal endar as described in paragraph 3b.

b. Nonsunmmary Cal endar :

Your case nmay al so be assigned to a | egal calendar, a
general calendar, or to the Court's expedited bench decision program



(1) General Calendar:

| f your case is assigned to the general cal endar
you will need to order fromthe court reporter and district court the
transcript and exhibits that will be needed for appeal. You do this
in the manner set forth in Rule 12-211 NWVMRA and Rule 12-212 NWVRA
Sanpl e requests for transcript and exhibits are on pages 34-35 and 36-
37. If the transcript is an audio recording, the clerk of the
district court will automatically send the tapes or discs to the
appel late court. You are responsible for paying for the transcript
(unless free process has been granted) and nmaking sure that the
transcript is filed on time and that it is accurate and conplete
Your brief will be due 45 days from the date of the filing of the
transcript in the Court of Appeals. The Court will send you a notice
when the transcript is filed, but you should know when it is filed
since you are responsible for making sure that it is filed on tine.
The answer brief is due 45 days after service of the brief in chief,
and the reply brief is due 20 days after service of the answer brief.
Briefs nust follow the outline of Rule 12-213 NVRA. A sanple brief
in chief, answer brief, and reply brief are on pages 40-60.

(2) Legal Calendar:

| f your case is assigned to the |egal cal endar,
there will be no transcript of proceedings and your brief will be due
20 days from the date of the cal endar notice. Answer briefs on a
| egal cal endar are due 20 days from service of the brief in chief.
Reply briefs are due 20 days from service of the answer brief.

(3) Oal Argunent on General or Legal Calendar:

| f your case is assigned to a general or |ega
cal endar, you will not know if you will get to argue your case in
front of the judges until later on. The Court wll send you a notice
with an oral argument calendar if it wants to hear argunent in the
case. The Court very rarely hears oral argunent. After nost ora
argunents, the Court wll "take the case under advisenent,” which
means that it wll not decide the case until it has witten an
opi nion, which usually takes about five nonths, but could take as
little as one week or as nmuch as a year or two.

(4) Expedited Bench Decision Program

I f your case is assigned to the expedited bench
deci sion program the assignnent will generally be together with a
general cal endar assignment. Therefore, you will order and obtain the



transcript, just like on a general calendar. However, the order wll
reconmend or require that you file a shorter brief (20 pages or |ess)
in a shorter tinme (20 days or less), and it will say that the case
will be set for oral argument on the expedited bench decision program
VWhat this nmeans is that the Court will try to decide the case right
there fromthe bench after the oral argunent. The Court wll usually
take a brief recess and then cone back out on the bench with its
deci sion, which will be followed by a witten decision either that day
or the next day.

4. Deci si on, Rehearing, Certiorari:

The Court will decide the case in a witten opinion, which
may be a formal, published opinion or a nenorandum unpublished
opi nion or a decision on the expedited bench decision program [|f you
are unhappy about the way the case canme out, you may nove for
rehearing or ask a higher court (the New Mexico Suprene Court) to
review the case. However, you should do this only if your case neets
the criteria for noving for rehearing or asking for higher court
review (known as petitioning for certiorari). The criteria for
rehearing are contained in Rule 12-404 NMRA, and you have 15 days from
the date of the opinion to nove for rehearing. You should nove for
rehearing only if the Court overl ooked or m sapprehended one of your
argunents. If you sinply disagree with the way the Court has deci ded
your case, that is not grounds for rehearing. The criteria for
certiorari are contained in Rule 12-502 NVRA, and you have 20 days
from the date of the opinion or the first denial of rehearing to
petition for certiorari. Again, you should petition for certiorari
only if the criteria are net, and not sinply because you think that
the Court of Appeals is wong.

5. Mbti ons:

If you need sonme type of relief that is out of the ordinary,
the way you ask for it is by filing a notion. Modtions are provided
for in Rule 12-309 NVRA. Be sure to file your notion as early as you
can, include all of your reasons for requesting the particular relief
init, and do not bother providing the Court with a form of order
The Court will handwite its order on the bottom of your notion and
send a photocopy back to you as the order. A sanmple notion for
extension of tinme to file a brief is on pages 38-39.

6. O her | nportant Rul es:

| nportant rules that you should be aware of, in addition to
the ones referred to above, are 12-305 on form of papers, 12-306 on



nunbers of copies, 12-307 on filing and service, and 12-308 on
conputation of tinme. |In addition, Rule 12-312 NVRA allows the Court
to take various action, including dismssing the appeal and refusing
to hear the offending party's contentions, for violating the Rules of

Appel | ate Procedure.
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CHECKL| ST FOR PROCESSI NG CASES

| N THE NEW MEXI CO COURT OF APPEALS

The follow ng checklist contains a |ist of significant steps and
time factors for processing an appeal and sone other proceedings; the
checklist is not intended to be exhaustive. Al parties to the appeal
are required to conply with all applicable rules and statutory

provisions relating to their specific appeal. See generally the Rules

of Appellate Procedure. Rules 12-101 to 12-608 NWVRA

FI LI NG AN APPEAL

A. VWhen
1. Fi nal Judgnents — Rules 12-201 and 12-601 NWVRA.

If the appeal is to the NM Suprenme Court or Court of
Appeal s, the notice of appeal nmust be filed 30 days
after the filing of the judgnent or order appeal ed
from The filing of a post-trial notion pursuant to
NVBA 1978, Section 39-1-1, Rules 1-050(B), 1-052(B)(2),
or 1-059, or a notion pursuant to Rule 5-614, based on
grounds other than newy discovered evidence, extends

the tine Iimts for filing a notice of appeal. An
extension of time may be granted by the district court,
but only upon a showi ng of certain circunstances. |If

it is an admnistrative appeal in which the notice of
appeal is required to be filed in the appellate court,
an extension of tinme may be granted by the appellate
court.

11



2. Interl ocutory Orders — Rule 12-203 NWVRA

An application for appeal froman interlocutory order
containing the statenent prescribed by NVSA 1978,
Section 39-3-3A(3) or Section 39-3-4A nust be filed
within 15 days after entry of the order in the district
court. Extensions will not be granted by the appellate

court. Candelaria v. Mddle R o Grande Conservancy
Dist., 107 NNM 579, 581, 761 P.2d 457, 465 (Ct. App.
1988) .

3. Wits of Certiorari - Rule 12-505 NWVRA

Review may be obtained in the appellate court of a
District Court decision (1) fromadmnistrative appeal s
pursuant to Rule 1-074 NVRA and NVBA 1978, Section 39-
3-1.1; and (2) fromconstitutional reviews of decisions
and orders of adm nistrative agencies pursuant to Rule
1-075 NVRA. The petition for wit of certiorari shal
be filed with the Court of Appeals within 20 days after
entry of the final action by the District Court.

B. Court having jurisdiction - Rule 12-102 NWVRA.

1. Suprene Court

a death penalty or life inprisonnent inposed,

b. appeal s from Public Regul ati on Comm ssi on;

C. appeal s fromgrants of habeas corpus; and

d. O hers as reserved by Constitution or Suprene

Court order or rule.

2. Court of Appeals

Al l ot her appeals.
1. PROCESSI NG THE APPEAL

A File the notice of appeal - See Rules 12-202 and 12-601 NVRA.

1. with the district court clerk if the appeal is fromthe
district court;

12



2. with the APPELLATE COURT if the appeal is from an
adm ni strative agency, and is not an appeal included in
Rul es 1-074 and 1-075 NVRA; and NMBA 1978, Section 39-
3-1.1.

Serve copies of notice of appeal: See Rule 12-202 NVRA. (To
serve a paper nmeans to mail it or deliver it to the person
to be served.)

1. In crimnal, crimnal contenpt, and cases governed by
the Children's Court Rules: on the appellate court,
appel | ate attorney general, appellate public defender,
trial judge, trial counsel for the other parties, and
the tape nonitor or court reporter.

2. In child abuse and negl ect proceedi ngs and proceedi ngs
involving the termnation of parental rights, on those
i sted above and on the Legal Division of the Children
Youth and Fam |ies Departnent.

3. In all other cases, on the appellate court, trial
judge, tape nonitor or court reporter, and trial
counsel for the other parties.

4. In Workers' Conpensation Adm nistration cases, also
serve a copy on the Adm nistration

5. If a party is not represented by counsel, service shal
be made by mailing a copy of the notice of appeal to
the party's |ast known address.

Docket the Appeal - Rule 12-208 NVRA.

1. Wthin 30 days of filing notice of appeal, file the
docketing statement with APPELLATE COURT CLERK

2. Pay the docket fee ($125) or present a copy of an order
of the district court allowng free process, or file an
application for free process with Court of Appeals.

3. Serve copy of docketing statement on district court
clerk or Workers' Conpensation Adm nistration O erk and
on those required to be served with a notice of appeal.

The Record Proper — Rule 12-209 NWVRA.

Pay the district court clerk for the costs of preparing
the record proper (the court file) within 10 days of

13



filing the docketing statenent. The district court
clerk prepares and files the record proper with the
appel | ate court upon receipt of the docketing statenent
and sends a copy of the district court docket sheet to
all counsel of record.

E. Appel | ate Cal endar Assignnent — Rule 12-210 NWMRA.

1

The Court of Appeals assigns all cases to one of three
cal endars. A calendar notice will be nmailed the sane
day it is filed.

If the case is placed on a sunmmary calendar, a
menor andum i n opposition to or in support of proposed
di sposition and cal endar assignnent nmay be filed 20
days after the date of service of the calendar
assi gnment .

F. Transcript of Proceedings — Rule 12-211 NWMRA

If the appeal is assigned to a general calendar, the
transcri pt nust be prepared and fil ed.

Audi o Transcripts

a. file proof of satisfactory arrangenments for
paynent of cost in the district court within 5
days of service of the cal endar notice;

b. wi thin 15 days of receipt of cal endar assignnent,
district court clerk sends original and two
copies of the tape(s) or disc(s) to appellate
court.

St enoqgr aphi ¢ Transcri pt

a. within 15 days of service of cal endar assignnent,
the appellant shall file in the district court
and serve designation of proceedings;

b. 15 nore days for other parties to designate
addi ti onal portions of the transcript of
pr oceedi ngs;

C. each party shall file proof of satisfactory

14



arrangenments with the district court within 15
days of designation;

d. within 15 days after service of notice of filing
of transcript by the district court clerk, file
any objections with the district court; the
district court shall hold a hearing on any
objections wth 15 days after filing of
obj ect i ons.

e. The district court clerk sends the original and
two copies of the transcript to the appellate
court when tinme for filing objections expires or
if there are any objections, after they are ruled
on by the district court.

3. The Court of Appeals will send notice to the parties
when the audio recordings or transcript are filed in
t he appellate court. The filing of the recordings or
transcript starts the briefing tine.

Exhi bits and Depositions — Rule 12-212 NWVRA.

If the appeal is assigned to a general calendar, file a
desi gnation of docunentary exhibits and depositions in the
district court within 15 days of the calendar notice;
appel l ee has 15 days to designate further exhibits. The
district court clerk sends the original of the designated
exhi bits and depositions to appellate court.

Non- docunmentary exhibits may be designated only with the
perm ssion of the appellate court.

I11. INTERLOCUTORY APPEALS - Rule 12-203 NVRA.

A

File woriginal of application wth appellate court.
Extensions will not be granted by the appellate court. Send
copies of application to all those required to be served
with a notice of appeal and to the district court clerk or
Wor kers' Conpensation Adm nistration C erk.

If application is granted, court wll nake a calendar
assignment and district court clerk will send copy of record
proper. |If the application is granted, the district court

proceedi ngs are stayed unl ess ot herwi se ordered by appellate

15



court.

VWRITS OF CERTI ORARI — Rul e 12-505 NWVRA.

1. File original petition with the appellate court. Send
copies to the respondent and the clerk of the district
court.

2. The petition shall not exceed 10 pages in |length, and shall
have attached a copy of the district court=s final order or
j udgment .

3. Rul e 12-505(D) NWVRA specifies the content of the cover page
and the petition.

4. If the petition is granted, the court will make a cal endar
assignnent and the district court clerk will send a copy of
the record proper.

BRI EFS

A Content — Rule 12-213 NWVRA

B. Filing — Rule 12-210 NVRA
1. General Cal endar

File brief in chief 45 days after transcript of

proceedings is filed with the Court of Appeals;
File answer brief 45 days after service of BIC,
File reply brief 20 days after service of AB.

2. Legal Cal endar

File brief in chief 30 days after cal endar assignnent;
File answer brief 30 days after service of BIC,
File reply brief 20 days after service of AB.

C. Copi es — Rule 12-306(D) NWVRA

1. Brief in chief, answer brief, reply brief, request for
oral argument: Oiginal and five.

2. Al'l other pleadings: Oiginal only.

3. Serve copies of briefs (and all other pleadings) on

16



VI .

VII.

VI,

ORAL

opposi ng counsel. Rule 12-307 NVRA
ARGUMENT — Rule 12-214 NVRA

A witten request for oral argunent nust be nmade at or
before the time for filing a reply brief or the time for
filing a response to a notion.

No oral argunment allowed on Summary Cal endar; for other
cal endars, oral argument is permtted in the discretion of
t he appel l ate court.

FILING OF OPI NIONS — Rule 12-310(D) NVRA

A

The same day the opinion is filed a paralegal fromthe court
will phone the office of all counsel of record and inform
the attorney or secretary of the fact the opinion has been
filed. The paral egal makes a witten record of the person
to whomthis informati on was conveyed.

A copy of the opinion is nailed out the same day the opinion
is filed unless the attorney indicates a desire to have it
picked up from the clerk's office. Sonme paral egal s may
offer to e-mail an unsigned, unstanped copy of the opinion.

MOTI ON FOR REHEARI NG - Rul e 12-404 NVRA

A

A notion for rehearing may be filed wthin 15 days after the
filing of the appellate court's disposition.

The 3-day mailing period contained in Rule 12-308 does not
apply.

A nmotion for rehearing which is not acted upon wthin 30
days after it is filed shall be deened denied unless
ot herwi se ordered by the Court.

CERTI ORARI TO THE COURT OF APPEALS - See Rule 12-502 NVRA

A

A petition for wit of certiorari my be filed with the
Suprene Court within 20 days after final action by the Court
of Appeals. A calendar notice is NOT a final action

The 3-day mailing period does not apply.

| SSUANCE CF MANDATE — Rul e 12-402 NVRA

A

Mandate shall not issue until the tine has elapsed for
seeking certiorari in the Suprene Court, and if sought,
shall not issue until final disposition by the Suprene

17



Court.

B. Upon showi ng of good cause, an appellate court may recall a
previously issued nandate within 10 days after its issuance.

Revi sed 10/ 01/ 05
Chekl i st.v5
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PRACTI CAL PO NTERS FOR PROCESSI NG CASES I N THE COURT OF APPEALS

Mai | i ng Address: New Mexi co Court of Appeals

Patricia C R vera Wallace, Cerk
P. O Box 2008

Sant a
Street Address:

Tel ephone Nunber :
Fax Nunber :

Al buquer que O fi ce:

| nt ernet Address

Filing Fee required:

Fe, NM 87504
237 Don Gaspar

505- 827- 4925

505-827-4946 (The Court wll only accept
pleadings by fax if only one copy is
required, and if no noney is required!)

1117 Stanford NE

Al buquer que, NM 87106
505- 841- 4618

505- 841- 4614 ( Fax)

http://coa. nntourts. com
1. $125 or free process order

2. Filing fee 1is also required for
cross- appeal s

3. Any case filed wthout filing fee or
free process order will NOT be docketed
nor wll notions for extension be acted
on

4. Workers' conpensation claimants are
entitled to free process.

Costs for copies: YOU MIST PAY FOR THE COPIES BEFORE WE W LL MAKE

THEM

Phot ocopi es $ . 25 per page
M crofil mcopies . 25 per page
Each certificate 1.00

Nunber of copies of papers Rule 12-306 NVRA:

Briefs in chief:
Answer Bri ef:
Reply Brief:

Request for Oral Argunent: original plus

Al'l ot her pleadings:

Briefs may not be fi

original plus
original plus
original plus

copies (total 6)
copies (total 6)
copies (total 6)
copies (total 6)

g1o1 o101

original only

| ed by fax.

19



I f you want an endorsed copy returned to you, send the copy and a
sel f - addressed, stanped envel ope.

Caption in Children's Court, delinquency, Famlies in Need of
Supervi sion, Abuse/ Negl ect, or Term nation of Parental Ri ghts cases,
use the follow ng:

STATE OF NEW MEXI CO,
Plaintiff-Appellee
V.

Larry K.,
Chi | d- Appel | ant .

OR

STATE OF NEW MEXI CO, ex rel .,
CHI LDREN, YOUTH AND FAM LI ES DEPARTMENT,
Petitioner- Appel | ee,

V.
MATTHEW K. ,
Respondent - Appel | ant,
AND
In the Matter of AMANDA K., a Child.

Transcri pt of Proceedi ngs:

When a case is placed on a general calendar, three copies of the
audi o recordings or transcript of proceedings nmust be filed in the
Court of Appeals. You nust NOT borrow the copy of the transcript from
the district court clerk or court reporter before it is filed with the
Court of Appeals. A copy may be checked out from us for use in
preparing a brief and nust be returned when the brief is filed. No
notion is required to check out a copy of the audio recordings or
transcri pt of proceedings. When the proceedings have been audio
recorded, the entire proceedings, including pretrial, trial, and
post-trial proceedings shall be filed with the Court of Appeals. Rule
12-211 NVRA)

Record Proper:

The record proper consists of all the papers filed in the
district court or admnistrative agency. The entire record proper
must be filed with the Court of Appeals. You nmay not designate
portions of it (although you may file a notion wth the Court of
Appeal s seeking to limt the record). Rule 12-309 NVRA. In addition,
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any documents filed in district court during the pendency of the
appeal shall be filed with the Court of Appeals as a Suppl enental
Record. The record proper may be checked out without a notion. It
nmust be returned when the brief or other pleading is filed.

Mot i ons:

1. Most notions are decided by the chief clerk or designee or
notions judge without a notion hearing within 24 hours of
filing. You are not required to attach a form order. A
copy of the order will be mailed to you i mredi ately by the
Clerk's Ofice.

2. The Cerk or designee has authority to grant certain
requests for extension.

3. Al'l requests for extension mnust
(a) be nmade by witten notion directed to the Cerk of the

Court,

(b) <contain specific grounds and show good cause for the
extension (press of business is not an acceptable
ground), and

(c) include the specific extension tinme you are requesting.

4. In nost cases the time requested should not be in excess of
two weeks. Mbtions requesting subsequent extensions on the
sane pleading will rarely be granted. Mdtions for extension
filed on the day the pleading is due or later will not be
favored and nay be deni ed.

5. A witten notion is required to check out the original set
of audio recordings or an original transcript in a closed
case.

Docketing statenent: The Court requests that you attach an endorsed
copy of the notice of appeal and judgnment to your docketing statenent.
Trial counsel is responsible for preparing and filing the docketing
st at enent .

Briefing schedules: The briefing schedule starts to run when the main
portion of the transcript is filed wwth the Court of Appeals. If a
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small portion of the transcript is filed later and you need an
extension, file an extension request (see Mdtions). In Bernalillo
County cases, the CAT transcript is presuned to be the main portion of
the transcript.

Change of Address Notices: Include the Court of Appeals case nunbers
for all your cases that are pending in the Court.

Requests for closed cases: If the case file is on CD ROM or
mcrofilm it may take at | east a week for the Court to retrieve it.

Include the Court of Appeals nunber on all pl eadi ngs and
correspondence. Have the Court of Appeal s nunber ready when you cal
us.

Opi ni ons: Wen the opinion is filed in your appeal, a judge's
paral egal will telephone you inmediately. Then, one copy of the
opinion will be sent to each attorney of record wthout charge.

pinions are ordinarily filed only from8:00 to 12:00 a.m, except in
expedi ted bench deci sion cases.

Proof of Service: Al pleadings should contain a proof of service
showi ng who was served, the addresses of the people served, how, and
when. If you are not an attorney, you nust neke an affidavit of
service. Only attorneys may nmake certificates of service.

Si gn your pl eadi ngs.

pracpoi n. mem 10/ 01/ 05
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IN THE COURT OF APPEALS OF THE STATE OF NEW MEXI CO
TOBY ROYBAL,

Plaintiff-Appellant,

V. Q. App. No. 20,381
TONY ROYBAL,

Def endant - Appel | ee.

DOCKETI NG STATEMENT

Cvil Appeal fromthe First Judicial D strict Court
County of Santa Fe
The Honorable Art Encini as

WIlliamJ. Waggoner

529 W San Franci sco St.
Santa Fe, NM 87501
(505) 983-3272

Trial Counsel

Jane Bl oom Yohal em

P. 0. Box 2827

Santa Fe, New Mexico 87504
(505) 988-2826

Appel | at e Counsel

Attorneys for Plaintiff-Appellant

23



COVES NOW Toby Roybal, Plaintiff-Appellant in the above-captioned

matter, and submts this Docketing Statenent.
NATURE OF THE PROCEEDI NG

This is an action for breach of an oral contract providing for
the transfer of real property fromthe Defendant, Tonita Roybal, to
the Plaintiff Toby Roybal in return for renovation of a house | ocated
at 703 Alto Street in Santa Fe. This case is on appeal fromthe trial
court’s Order of Dismssal granting Defendant’s notion to dism ss based
on the statute of frauds. The statute of frauds is an affirmative
defense which was not raised until after the conclusion of the
Plaintiff’s case at trial, four years after the filing of this action

DATE OF JUDGVENT

The Order of Dismssal in this matter was entered on March 10,

1999. This appeal was tinely filed on April 8, 1999.
STATEMENT OF THE CASE

This breach of contract action was filed in magistrate court in
Decenber, 1993. Judgnent was entered by the magi strate court on July
8, 1994. Plaintiff Roybal tinmely sought de novo review of the
unfavorabl e judgnment of the magistrate court by filing a notice of
appeal in the district court on July 21, 1994. Because this case was
conmmenced with a notice of appeal, the parties initially relied on the

conplaint and answer filed in magistrate court.
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I n January 1996, Defendant noved to anmend her answer to state a
counterclaim for danmage to her property allegedly caused by the
Def endant. The anmended answer, filed with perm ssion of the court on
February 15, 1996, did not raise a statute of frauds defense.

On April 1, 1996, the Plaintiff responded to interrogatories
posed by the Defendant. On April 2, 1996, Defendant filed a Mtion
for a More Definite Statement as to Plaintiff’s clains.

Fromthe tine the notice of appeal was filed until February 1997,
Def endant first appeared pro se and was then represented by three
di fferent attorneys. Di scovery and trial deadlines were postponed
several tines and the court several tines entered and then w thdrew
orders of dism ssal based on |lack of activity. On March 26, 1997, the
trial court found “as a result of several events beyond the parties’
control, unavoi dabl e confusion has plagued vari ous procedural aspects
of this case.” The trial court then denied Defendant’s request for a
nore definite statement, ordered that Plaintiff answer the Defendant’s
counterclaimand that a new scheduling order be put in place inposing
new pl eadi ng, discovery, notion and trial tinmelines. This scheduling
order was entered on March 4, 1997.

Plaintiff’s Answer to Defendant s Counterclaim filed March 25,
1997, clearly states that the contract alleged by Plaintiff is an oral
contract .

On April 2, 1997, Defendant filed a Motion to Dismss for Failure
to State a Caimand for Judgnent on the Pl eadi ngs, again conpl aining

that the lack of specificity in Plaintiff’s conplaint made it difficult
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for Defendant to answer Plaintiff’s clains. Plaintiff argued in
response on April 22, 1997, that Defendant had nmany opportunities to
plead affirmative defenses throughout the pendency of the litigation,
and had failed to do so.

On May 1, 1997, Defendant sought |eave of the court to file a
second anmended answer to the conplaint in this mtter. Wi | e
reiterating her claim that the Plaintiff’s pleadings were not
sufficiently specific, Defendant sought to file an anended answer
raising 15 affirmati ve defenses based on the discovery and pl eadi ngs
on file, including Plaintiff’s responses to Defendant interrogatories
and a pre-trial order filed with the court. The 15 affirmative
defenses listed by the Defendant in her second amended answer did not
include a statute of frauds defense to Plaintiff’s claimthat Defendant
had breached an oral agreenent between Plaintiff and Defendant to
transfer real property at 703 Alto Street in Santa Fe to the
Plaintiff.

On May 19, 1997, Defendant deposed Plaintiff Toby Roybal. The
deposition focused on Plaintiff’s allegation that Defendant Tonita
Roybal had orally prom sed himthe property at 703 Alta Street if he
woul d renovate the two houses | ocated there. Plaintiff clearly stated
in his deposition that the contract at issue was an oral contract, not
evi denced by any witing.

On May 1, 1998, Defendant filed a notion for summary judgnent.
Def endant’s Exhibits 5, 6 and 8 to that notion are portions of

Plaintiff’s May 19, 1997 deposition which squarely state Plaintiff’s
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claimthat there was a verbal contract between Plaintiff and Defendant
and that one of the terns of that contract was a promse to transfer
ownership of two houses at 703 Alto Street to the Plaintiff. Exhibit
8 to Defendant’s sunmary judgnent notion states in pertinent part as
foll ows:
Q And at the tinme that you were having th
conversation with your nom did she ever give you t

i npression that she wasn’t going to do what she said?
mean, at the very begi nning.

is
he
|

A No. The only thing that she indicated first is
that | can have that house. For the record, she said, “You

can have this house and fix it up.” She told nme the sane
t hi ng.
Exhibit 5 to Defendant’s sumrmary judgnent notion states, in

rel evant part, as follows:

Q When you started working on that honme, were there
any witten agreenents between you and Tony Roybal regarding
the work that you were supposed to do there?

A No.
Q Were there any witten agreenents between you and

M's. Roybal as to how she was to conpensate you for worKking
on that home?

A No.

Q Are there any witten docunents of any kind, a
note or a letter or anything at all in witing?

A Just verbally, sir.
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Finally, Exhibit 6 to the Defendant’s summary judgnent notion
i ncludes the follow ng question and answer:
Q Bef ore you started working on House No. 2, did you
ever discuss the specifics about what you were going to do
to the house and what she was going to give you in return?

A Yes, there was an agreenent .... that we talked
about .

Al t hough these deposition sections are attached as exhibits to
Def endant’s summary judgnent notion, Defendant did not raise the
affirmati ve defense of statute of frauds in her sunmary judgnent
not i on. Nor did Defendant at any tine between the My 19, 1997
deposition and the trial date nore than a year later on July 9, 1998,
pl ead or otherw se raise a statute of frauds defense.

On June 25, 1998, Plaintiff filed his response to Defendant’s
notion for summary judgnent clearly stating in this response that the
contract formng the basis of this action is a “verbal contract” to
give Plaintiff the “Houses in question as consideration to Plaintiff if
he renovated them” Response to Mdtion for Summary Judgnent, p. 3.

On May 28, 1998, Plaintiff sought |eave of the court to anend his
conplaint to |leave the anpbunt of danages open. Leave to anmend was
granted on June 22, 1998. Defendant did not take advantage of this

amendnment to the conplaint to file an anended answer. Once again
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Def endant mi ssed an opportunity to plead statute of frauds as an
affirmati ve defense.

Plaintiff relied in proceeding to trial in this mtter on
Def endant’s wai ver of any statute of frauds defense. Plaintiff did not
prepare any response to the statute of frauds defense. Wth noti ce,
Plaintiff could have presented evidence responding to the Defendant’s
statute of frauds claim

Trial in this mtter was held on July 9, 1998. Plaintiff
i ntroduced evidence establishing the existence of an oral contract
entered into between Plaintiff and Defendant to transfer the property
at 703 Alta Street to Plaintiff at the conclusion of the renovation
work. After the presentation of the Plaintiff’s case, the Defendant
noved for a directed verdict on other grounds. The trial court, sua
sponte, suggested that an oral contract for the transfer of real
property violated the statute of frauds. Plaintiff objected, arguing
that it was too late for the Defendant to raise the affirmative
defense of statute of frauds. The court rejected this argunment and
granted what the court construed as Defendant’s notion to dismss based
on the statute of frauds. O-der of Dismssal, filed March 10, 1999.

| SSUE PRESENTED

1. Wher e Def endant had been on notice throughout the pendency

of this action that Plaintiff claimed a right to real property

pursuant to an oral agreenent, whether the Defendant waived the
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affirmati ve defense of statute of frauds by failing to raise it unti
t he defense was suggested by the court, sua sponte, at the concl usion
of the Plaintiff’s case at trial.
PRESERVATI ON OF | SSUE

This i ssue was preserved for appeal by the objection of counsel
for the Plaintiff to the granting of the notion to dismss on the
grounds that the statute of frauds is an affirmative defense which had
not been tinely raised by the Defendant.

STANDARD OF REVI EW

Martinez v. Martinez, 93 NM 673, 676, 604 P.2d 366, 369 (1979).
The appellate court is not bound by the trial court's concl usions of
law and will address the legal issues to determine if the trial judge
applied correct principles of |aw

AUTHORI TI ES

1. Rul e 1-008(C) NWRA Statute of frauds is an affirmative
def ense which nmust be pleaded in a responsive pleading. See al so,
Kest enbaum v. Pennzoil Conpany, 108 N.M 20, 24, 766 P.2d 280, 284
(1988).

2. Conzal es v. Surgidev Corp., 120 NNM 133, 140, 899 P.2d 576
583 (1995). An affirmative defense ordinarily refers to a state of
facts provabl e by defendant that will bar plaintiff’s recovery once a
right to recover is established.

3. Fredenburgh v. Allied Van Lines, Inc., 79 NM 593, 446 P.2d
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868 (1968). Matters constituting an affirmative defense nust be
pl eaded. If an affirmative defense is not pleaded or otherw se
properly raised, it is waived. Raising an affirmative defense for the
first time in requested findings submtted to the court is too late to
serve the purpose of Rule 1-008 in providing notice of defenses to the
plaintiff.

4. Goff v. GCrcle K Corporation, 86 N.M 531, 525 P.2d 891
(C. App. 1974). \Were an affirmative defense is not pleaded, raised
by an affirmative pleading, or tried by express or inplied consent,
t he defense is waived.

5. Bronstein v. Biava, 114 N.M 352, 353, 838 P.2d 968, 969
(1992). “It is well established that if an affirmative defense is not
pl eaded or otherw se properly raised, it is waived.”

6. Arch, Ltd. v. Yu, 108 NNM 67, 70, 766 P.2d 911, 914 (1988).

Failure to plead an affirmati ve def ense wai ves that defense unless it
is raised at trial, litigated w thout objection, and ruled on by the
trial court.

7. Bellet v. Gynberg, 114 N.M 690, 845 P.2d 784 (1992). It
is an abuse of discretion to pernmt anendnent of the pleadings to
conform to the evidence pursuant to Rule 1-015(B) NWMRA, when the
evidence relied on to support inplied consent is also relevant to a
pl eaded i ssue. “I'plied consent to a theory is not indicated when

unobj ected-to-evidence is relevant to other pleaded theories.” It is

31



an abuse of discretion to grant such an amendnent to the pleadings
where the opposing party is prejudiced by the |lack of earlier notice.

8. United Nuclear Corp. v. Ceneral Atomc Co., 93 N M 105, 597
P.2d 290 (1979). Preparation for trial by a party based on the beli ef
that the other party does not intend to raise the affirmative defense
of aright to arbitration constitutes substantial prejudice.

PROCEEDI NGS

The proceedings in this matter were tape recorded. The trial was

held on July 9, 1998.
RELATED OR PRI OR APPEALS

None.

Respectful ly subm tted,

W Ii am Waggoner

529 W San Francisco St

Santa Fe, NM 87501

(505) 983-3272
Trial Counsel for Plaintiff-Appellant

Jane Bl oom Yohal em

P. 0. Box 2827

Santa Fe, NNM 87504

(505) 988-2826

Appel | ate Counsel for Plaintiff-Appellant

32



CERTI FI CATE OF SERVI CE

| hereby certify that foregoing was nmailed, first-class mail,
postage prepaid, to Mrtin Martinez, P.O Box 760, Espanola, New
Mexico 87532, Clerk of the First Judicial District Court, P.O Box
2268, Santa Fe, N.M 87504; Judge Art Encinias, P.O Box 2268, Santa
Fe, NNM 87504 and to the Court Mnitor, DvisionV, P.O 2268, Santa
Fe, NNM 87504, on this, the 28th day of May, 1999.

Jane Bl oom Yohal em
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FI RST JUDI Cl AL DI STRI CT COURT
STATE OF NEW MEXI CO
COUNTY OF SANTA FE
No. CV-90-054E
MARY BETH LOPEZ,
Petitioner,
V.

JOHN LOPEZ,

Respondent .

DESI GNATI ON OF TRANSCRI PT
Pursuant to Rule 12-211(C)(1) NWRA, Respondent designates the
follow ng portions of the proceedings to be included in the transcri pt
of proceedi ngs on appeal :
Opening statenments, closing argunents, the testinony of al
wi t nesses, and argunent on all notions and objections in the trial of
t he above case that was held on April 26, 1997.

Respectful 'y subm tted,

John Lopez, pro se
237 Don Gaspar
Santa Fe, NM 87501
(505) 988-8888
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Upon ny oath, | swear

that | served a copy of the

f oregoi ng noti on on Rose Roe,

attorney for Respondent-Appellee, P.O Box
2000, Santa Fe, NM 87504 by mailing it to
her with sufficient first-class postage
affi xed thereto on May 25, 1997.

John Lopez

Subscri bed and sworn to before me on this 25th day of My, 1997.

NOTARY PUBLI C

My conmi ssion expires:
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FI RST JUDI Cl AL DI STRI CT COURT
STATE OF NEW MEXI CO
COUNTY OF SANTA FE
No. CV-90-054E
MARY BETH LOPEZ,
Petitioner,
V.

JOHN LOPEZ,

Respondent .

DESI GNATI ON OF EXH BI TS
Pursuant to Rule 12-212(A) NWRA, Respondent designates the
following exhibits to be transmtted to the Court of Appeals for use
on appeal :
Respondent’'s Exhibit 1
Respondent’'s Exhibit 2

Respectful 'y subm tted,

John Lopez, pro se
237 Don Gaspar
Santa Fe, NM 87501
(505) 988-8888
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Upon ny oath, | swear

that | served a copy of the

f oregoi ng noti on on Rose Roe,

attorney for Respondent-Appellee, P.O Box
2000, Santa Fe, NM 87504 by mailing it to
her with sufficient first-class postage
affi xed thereto on May 25, 1997.

John Lopez

Subscri bed and sworn to before me on this 25th day of My, 1997.

NOTARY PUBLI C

My conmi ssion expires:
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IN THE COURT OF APPEALS OF THE STATE OF NEW MEXI CO

MARY BETH LOPEZ,
Petitioner- Appel | ee,

V. No. 17,999

JOHN LOPEZ,
Respondent - Appel | ant .
MOTI ON FOR EXTENSI ON OF TI ME TO FI LE BRI EF I N CH EF

Pursuant to Rule 12-309 NVRA, undersigned who is appearing pro se
requests an extension of tine of fourteen days in which to file his
brief in chief. As grounds therefore, it is stated:

1. The transcript of proceedings was filed on July 8, 1997
maki ng the due date for the brief in chief August 22, 1997.

2. This is the first brief I have ever filed in an appellate
court, and I want to be sure that | amconplying with the rules and
that the brief is thoroughly researched and accurate.

3. | have a full-tinme job and consequently have to work on the
brief on nights and weekends only.

4. | have | ong-standing vacation plans to spend the first two
weeks in August with ny children traveling to sonme of the Nationa
Parks in New Mexi co.

5. | have contacted opposing counsel, and she has no objection
to the granting of this notion.

WHEREFORE under si gned requests an extension of tinme until

Septenber 5, 1997, in which to file his brief in chief.
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Respectful 'y subm tted,

John Lopez, pro se
237 Don Gaspar
Santa Fe, NM 87501
(505) 988-8888

Upon ny oath, | swear

that | served a copy of the

f oregoi ng noti on on Rose Roe,

attorney for Respondent-Appellee, P.O Box
2000, Santa Fe, NM 87504 by mailing it to
her with sufficient first-class postage
affi xed thereto on July 25, 1997.

John Lopez

Subscri bed and sworn to before nme on this 25th day of July, 1997.

NOTARY PUBLI C

My conmi ssion expires:
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IN THE COURT OF APPEALS OF THE STATE OF NEW MEXI CO
MARY BETH LOPEZ,

Petitioner- Appel | ee,

V. No. 17,999
JOHN LOPEZ,

Respondent - Appel | ant .

APPELLANT' S BRI EF | N CHI EF

APPEAL FROM THE DI STRI CT COURT OF SANTA FE COUNTY
ART ENCI NI AS, District Judge

Jane @Grcia

237 Don Gaspar
Santa Fe, NM 87501
(505) 988-8888

Attorney for Respondent- Appel | ant
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SUMVARY OF PROCEEDI NGS

John Lopez (Father) appeals from the decision of the district
court, which increased the child support he was ordered to pay to Mary
Beth Lopez (Mdther) on behalf of his three children. [RP. 75 -
notice of appeal; R P. 73 - order increasing child support]

A final order of divorce was entered in 1990, which awarded joi nt
custody of the parties' three children, with primary physical custody
given to Mother. [R P. 50-53; Exhibit 1] Father was ordered to pay
$1500 per nonth in child support in that 1990 order, which was the
anount to which the parties had stipulated. [R P. 52; see also RP
35 - stipulation; Exhibit 2] In 1990, Father was a | awer and was
earning approximately $70,000 per year. [ Tr. 5/10-11] In 1991
Father was involved in a large anti-trust case, and his firmrecovered
a large judgnment for his many clients. [ Tr. 5/30-32] The $1.5
mllion dollar attorney fee was divided by the firm so that Father
recei ved $900, 000 of the fee. [Tr. 5/33-34] Father decided that he
was burned out as a lawer and retired i mediately. [Tr. 5/36]

In 1994, Mother filed a notion to increase the child support
Fat her was payi ng. [R P. 60-61] Mdther asked for $2000 per nonth
retroactive to 1991 when Father received his large fee. [ld.] Father
argued that he was retired and the $900, 000 woul d have to last himthe
rest of his life. [Tr. 6/3-6] At $50,000 per year, that would be
only 18 years. [Ild.] Therefore, the court should not increase the
child support. [Id.] Father also argued that the court could not
order child support to be increased retroactively to a tinme before the

date on which Mther filed her notion. [Tr. 6/6-10] Father filed
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requested findings of fact and conclusions of |law in accordance with
t hese argunents. [R P. 65-67]

The trial court ruled that the size of the fee award justified
retroactively nodifying the child support back to 1991 and that
support would be increased to $2000 per nonth based on the fact that
Fat her could still work as a |lawer, plus he had the |large fee from
the antitrust case that, in fairness, should be shared by his
children. [Tr. 6/10-13] The trial court awarded Mther judgnment of
$24, 000 ($500 per nonth from April 1991 when Father received his fee
until April 1997) and entered an order requiring Father to pay $2000

per nonth until further court order. [R P. 73-74]
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PONT |: THE TRIAL COURT ERRED I N ORDERI NG THAT
THE | NCREASE I N CHI LD SUPPORT WOULD TAKE EFFECT
TWO YEARS PRI OR TO THE DATE THAT MOTHER FI LED HER
MOTI ON TO | NCREASE
The applicable date for nodification of child support paynments is
the date of filing the pleading asking for such nodification. Mntoya

v. Mntoya, 95 N M 189, 190, 619 P.2d 1233, 1234 (1980). In this

case, Mdther filed her notion seeking nodification in 1994. [R P. 60]
Accordingly, the trial court erred in entering an order which
retroactively increased the child support paynents for two years prior

to the filing of Mother's notion.
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PONT I'l: THE TRIAL COURT ERRED I N SETTI NG CHI LD
SUPPORT | N AN AMOUNT THAT IS $1900 PER MONTH OVER
THE AMOUNT PERM TTED BY NEW MEXICO S CH LD
SUPPORT GUI DELI NES.
Prior to the adoption of child support guidelines in New Mexico,
the setting of child support was discretionary with the trial court.

Perkins v. Rowson, 110 NM 671, 674-75, 798 P.2d 1057, 1060-61 (C

App. 1990). However, the purpose of the guidelines is to nmake the
setting of child support Iless discretionary, both for ease of
admnistration and to nmake awards nore equitable by ensuring
consi stent treatnent of people in simlar circunstances. 1d. at 675,
798 P.2d at 1061; see also NVSA 1978, § 40-4-11.1(B) (1991).
Therefore, the standard of review for this issue is as for a |ega

guestion: did the trial court followthe statute? See Perkins, 110

N.M at 674-75, 798 P.2d at 1060-61. Cearly, the trial court here
did not do so, and its judgnent shoul d be reversed.

The evi dence was undi sputed that Father quit his job as a | awer
and was unenployed at the time of the hearing on Mther's notion
[ Tr. 5/36] Moreover, there was no evidence of what interest, if any,
Fat her was earning on the noney he had earned as his | egal fees and no
evi dence of any savings that he had. [Tr. 5/40] For all we know,
Fat her keeps the noney stuffed in his mattress.

According to the child support guidelines, the trial court should
set a m ni mum amount of support for soneone not neki ng any noney, and
that anmount is $85 per nonth for three children. Section 40-4-
11.1(J). The anount of $2000 per nmonth should not be awarded unti

the earnings are well over $8000 per nonth. 1d. Because the tria
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court is required to follow the guidelines and did not, its order
shoul d be reversed and remanded with instructions to award Mdther only

$85 in child support.
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CONCLUSI ON
For the reasons set forth in Point |, the trial court's order
awar di ng Mot her $24, 000 in back child support should be reversed. For
the reasons set forth in Point Il, the trial court's order increasing
child support to $2000 should be reversed.

Respectful 'y subm tted,

Jane @Grcia

237 Don Gaspar
Santa Fe, NM 87501
505) 988-8888

Attorney for Respondent- Appel | ant
Certificate of Service

| hereby certify that | served a copy of the
foregoing brief in chief on Rose Roe,
attorney for Petitioner-Appellee, P.O Box
2000, Santa Fe, NM 87504 by mailing it to
her with sufficient first-class postage

affi xed thereto on August 28th, 1997.

Jane Garci a
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IN THE COURT OF APPEALS OF THE STATE OF NEW MEXI CO

MARY BETH LOPEZ,
Petitioner- Appel | ee,

V. No. 17,999
JOHN LOPEZ,
Respondent - Appel | ant .
APPELLEE' S ANSVWER BRI EF
APPEAL FROM THE DI STRI CT COURT OF SANTA FE COUNTY
ART ENCI NI AS, District Judge
Rose Roe

P. O. Box 2000
Santa Fe, NM 87504
(505) 988-9999

Attorney for Petitioner-Appellee
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St at ut es:

NVBA 1978, § 40-4-11.1 (1991)
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PONT I: A COURT HAS DI SCRETI ON I N DETERM NI NG
WHEN TO MAKE A MODI FI CATION IN CH LD SUPPORT
EFFECTI VE, AND THE TRI AL COURT DI D NOT ABUSE | TS
DI SCRETION HERE IN LIGAT OF FATHER S AMPLE
RESOURCES.

The general rule is that the award of child support is a matter

within the discretion of the trial court. Spi ngola v. Spingola, 91

N.M 737, 742, 580 P.2d 958, 963 (1978). Al though Montoya v. Montoya,

95 NM 189, 190, 619 P.2d 1233, 1234 (1980), states the usual rule
that the date of filing the notion is the applicable date for
nodi fication, the Court of Appeals has given the trial courts
di scretion to depart fromthe usual rule in appropriate circunstances.

See Roberts v. Wight, 117 NNM 294, 300, 871 P.2d 390, 396 (C. App.

1994). Wether the circunstances here are appropriate is within the
trial court's discretion. See id. In order to prevail on appeal

t herefore, Father nust show an abuse of discretion. An abuse of
di scretion is an action clearly contrary to the logic and effect of

the circunstances before the court. Rhi nehart v. Nowlin, 111 N. M

319, 330, 805 P.2d 88, 99 (Ct. App. 1990).

In this case, Father cannot show that the trial court's decision
was clearly against logic. 1In child support nmatters, it is not sinply
the rights of the nother and the father that are involved; the rights
of the children are also involved, and their rights should be

paramount in the court's mnd. See MCQurry v. MCurry, 117 N M 564,

566- 68, 874 P.2d 25, 27-29 (Ct. App. 1994).
Wien Fat her received alnbst a mllion dollars fromhis law firm
his potential standard of |iving changed radically. [Tr. 5/30-43] 1In

fairness, therefore, his children should share in that potential
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change. The fact that Mdther did not file her notion for severa
years should not prejudice the children, who are innocent of any del ay
or wrongdoing in this regard. See id. It was entirely fair and
reasonabl e, and accordingly not an abuse of discretion or against
logic, to require Father to equitably support his children, to the
extent of his ability, during all the tine that he was able to do so.

The award of $24, 000 should be affirned.
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PONT Il: THE TRIAL COURT WAS ENTITLED TO
CONSI DER FATHER S | NTENTI ONAL UNEMPLOYMENT AS
WELL AS HI'S VAST RESOURCES | N ASSESSI NG THE
PROPER AMOUNT OF CHI LD SUPPORT TO AWARD.

Fat her generally agrees with Mther's brief that the child
support guidelines are to make the setting of child support |ess
di scretionary and to provide equity and consistent treatnent. [B.I.C
at 4] However, NWMSA 1978, § 40-4-11.1(C) (1) (1991) expressly allows
for the situation in which a party is intentionally unenployed or
under enpl oyed, and Section 40-4-11.1(A) pernts deviation from the
gui deline anbunt as long as there is a statenent of reasons for the
deviation. |In this case, the trial court nmade express findings that
Fat her was intentionally unenployed, that he could easily be enpl oyed
at an annual salary of $70,000, that he was young and at the prine of
his career, and that he had access to the majority of the large fee
that he got. [R P. 70-71] Thus, according to the statute, the tria
court was not required to base the child support on Father's actual
income, and its decision to consider his potential incone as well as

his fee in setting the child support at $2000 for the benefit of the

children should be affirned.
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CONCLUSI ON
For the foregoing reasons, the order of the trial court should be
affirmed. 1In addition, Mther requests attorney fees for the services
of her attorney on appeal. The trial court nmade an award of attorney
fees below after finding economc disparity and that Mther needed the
services of counsel to present her case. [RP. 72] This Court should

do the sane.

Respectful 'y subm tted,

Rose Roe

P. O Box 2000
Santa Fe, NM 87504
(505) 988-9999

Attorney for Petitioner-Appellee
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Rose Roe
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REPLY TO PO NT |
This Court recently acknow edged that prior cases nade it appear
that there was sone discretion in the trial court to make changes in
child support effective on a date other than the filing of the

petition. Gonez v. Gonez, 119 NM 755, 759, 895 P.2d 277, 281 (Ct.

App. 1995). Nonet hel ess, this Court made it very clear that such
di scretion was to be exercised only in unusual circunstances. |[d.
The circunstances in this case are not that unusual. They are

basically, that Father's income increased. This is such a garden-
variety circunstance that allowing it to qualify as the basis of a
court's departure fromthe general rule would all ow the exceptions to

swal |l ow the rul e.
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CONCLUSI ON
For these reasons and those stated in the brief in chief, the
order of the trial court should be reversed.

Respectful ly subm tted,

Jane @Grcia

237 Don Gaspar
Santa Fe, NM 87501
(505) 988-8888

Attorney for Respondent- Appel | ant
Certificate of Service
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